STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 11,570
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Social Welfare denying his application for Medicaid. The
issue is whether the petitioner is disabled within the neaning
of the pertinent regul ations.

FI NDI NGS OF FACT

The petitioner is a forty-three-year-old nman with a
sevent h grade education and a work history of unskilled
physi cal labor. In May 1993, a consultative psychol ogi st
determ ned that the petitioner has a full scale |I.Q of 73,
and that he is functionally illiterate.

The petitioner also has a history of back problenms. In
Sept enber, 1992, he underwent a consultative physical
exam nation by an internist who nade the foll ow ng findings
and assessnent:

Thoracic spine: there is severe tenderness in the |ower

| umbar area and severe pain over the left SI area. There
is bilateral paraspinus spasmand pain, both of which are
quite severe. Neurologic: notor normal. Sensory
normal . Refl exes normal except for trace ankle jerks
bilaterally. Straight |eg raising negative on the right,
positive on the left at 45 with increased | ow back pain.

Toe touch: He msses his toes by 8 inches with markedly
i ncreased | ow back pain. Gait nmarked |inp favoring |left.
Station broad based favoring left leg. Crculatory
normal . Joint exam PIPs, MCPs, wists, el bows,

shoul ders, hips and knees nornmal. Range of notion

wi thout pain. He puts on his shoes and socks with
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significant difficulty.

A 1. Severe | ow back pain with radiation down the
| eft leg, possibly suggestive of herniated disc
wi th associ ated severe nuscul ar spasmin the
back.

2. 60 pack year history of cigarettes.
X-rays taken at that tine reveal ed "early osteophyte formation
on the left at 3-4. Unilateral articulation of L-5 to the
sacrumon the left. No other pathol ogy seen”
The petitioner underwent a consultative orthopedic
exam nation in Novenber, 1993. The findings and inpression of
t hat exam ner are as foll ows:

On physical exam the patient is a thin male | ooking

ol der than his stated age. Hi's height is 5 9", weight
142. Blood pressure is 112/64. Pulse is 72. He has an
antalgic gait on the left. He did have sone difficulty
going fromsitting to standing and getting on the exam
table. He had difficulty turning over. His spine is
nont ender, but he was tender to pal pation over the |eft
posterior iliac crest and over the left ST joint. Range
of notion of his lunbar spine: Flexion 60 with fingers
12" fromthe ground.

Extension is 0O . Lateral bending is 30 each with pain
going to the left. SLR on the right 60, left 45 wth
Bragard sign negative. DIRs in the |lower extremties are
normal . Toes are downgoi ng. Mdtor exam was normal .
Sensory examwas difficult to interpret although he may
have slight decreased pinprick over the lateral right
foot and calf. He had disconfort with extension of the
left hip. Wen asked to squat, he had pain in his | ow
back. He had difficulty getting up froma squatting

posi tion.

There were no x-rays to be reviewed. | did have an X-ray
Report from Rutl and Regi onal Medical Center of the

| umbosacral spine which stated that he had early

ost eophyte formation at L3-4 and an asymetri cal
articulation of L5 to the sacrumon the left. Oher
records were reviewed.

| npr essi on: MECHANI CAL BACKACHE, CHRONI C.



Fair Hearing No. 11,570 Page 3

The patient has never had an adequate workup nor any
medi cal or physical therapy treatnent. Wth his
persistent synptons for such a long period of time, it
m ght be worth considering doing a CT Scan of L3 to S,
including the SI joints to be sure there is nothing
treatable there. Also, he may benefit fromone of the

NSAI Ds.

In his present condition, | do not feel that he can do
any job which would involve any lifting or picking up of
objects fromthe ground. |If he did have a job, he would

have to have the option of changing position frequently.
Hi s educational background is going to make it very
difficult for himto find a job that would fit these
restrictions.
Based on the above reports, which are uncontroverted by
any other evidence in the record,' it is found that since at
| east Septenber, 1992, the petitioner has been unable to
engage in any work activity requiring any substantial lifting
(more than 10 pounds), bending and prol onged sitting or
standing. Considering the petitioner's limted nental

abilities, this dictates a finding of disabled (see infra).

ORDER

The Departnent's decision is reversed.

REASONS
Medi cai d Manual Section M 211.2 defines disability as
foll ows:

Disability is the inability to engage in any
substantial gainful activity by reason of any

'A chiropractor who saw the petitioner two tines in 1992
opi ned that the petitioner should be able to do "light work
when recovered.” It was he, however, who recommended that the
petitioner should be exam ned by an orthopedi st.
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nmedi cal | y determ nabl e physical or nental

i mpai rment, or conbination of inpairnents, which can
be expected to result in death or has |lasted or can
be expected to last for a continuous period of not
fewer than twelve (12) nonths. To neet this
definition, the applicant nust have a severe

i mpai rment, which nakes hinf her unable to do his/her
previ ous work or any other substantial gainful
activity which exists in the national econony. To
determ ne whether the client is able to do any ot her
work, the client's residual functional capacity,

age, education, and work experience is considered.

In this case, uncontroverted nmedi cal evidence establishes
that the petitioner, since at |east Septenber, 1992, has had
severe back problens and has been unable to engage in any
significant lifting, bending, and prolonged sitting and
standing. This rules out all but a |ess-than-full range of

"sedentary work"” as it is defined in the pertinent
regulations. 20 C.F.R > 416.967(a).

As al so found above, the petitioner's I.Q is 73, that he
isilliterate, and has a work history of only unskilled heavy

physi cal |abor. The regul ations preceding the "Medical -
Vocational GCuidelines" (20 C.F.R > 404, Subpart P, Appendi x

1) give the foll ow ng exanple of an individual who should be

f ound di sabl ed:

An illiterate 41 year old individual with mld nenta
retardation (1Qof 78) is restricted to unskilled
sedentary work and cannot perform vocationally rel evant
past work, which had consisted of unskilled agricultural
field work; his or her particular characteristics do not
specifically neet any of the rules in Appendi x 2, because
this individual cannot performthe full range of work
defined as sedentary. In light of the adverse factors
whi ch further narrow the range of sedentary work for
which this individual is qualified, a finding of disabled
i s appropriate.
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The petitioner fits this exanple exactly. Therefore, the
Department's decision is reversed.
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